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W hy Poland is a th rea t to  the  
European Union
Stuart McMillan warns that the Polish Law 

and Justice Party’s policies may have serious 

consequences.

The vote by United Kingdom citizens to leave the European Union 
indisputably caused a crisis within the European Union, but it may 
be Poland, a country that very much wants to remain in the Euro
pean Union, that will bring about the deeper crisis.

The European Union has taken legal action against Poland over 
the Polish governments attempts to undermine the independence 
of judges. Brussels is also acting against Polands requirement that fe
male judges retire two years earlier than male judges. The European 
Unions concerns are wider than the justice issue, but the legal action 
is one way of seeking to halt the progress towards a non-democratic 
rule. The Law and Justice Party, known as PiS, an abbreviation of its 
Polish name, is also presenting political and ideological challenges to 
the European Union.
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tions. It also sought to change the National Council of the Judiciary, 
a body responsible for maintaining the independence of the judici
ary, and sought to dismiss and replace judges of the Supreme Court 
and to replace judges of lower courts.

Month deadline
There is a surprising aspect 

to these developments because 
Poland, having rid itself of com
munism and powerful Soviet in
fluence largely through defiance 
led by Lech Walesa in the Gda
nsk Shipyard, was an enthusiastic 
joiner of the European Union in 
2004. A number of other former 
communist countries joined at 
the same time, none more eagerly 
than Poland. With EU funding, 
its economy thrived and it played 
an increasing and influential role 
in the European Union. It was an 
exemplar for a post-communist 
country.

PiS, a populist, nationalistic 
and Eurosceptic party, came to 
power in 2015 and reformed the 
Constitutional Tribunal, a body 
that rules on the legality of elec-
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At the time of writing (the beginning of August) the European Un
ion has given Poland a month to respond to the EU legal case.

In a surprising move, the president, Andrzej Duda, had vetoed 
the moves over the National Council 
of the Judiciary and the dismissal of 
Supreme Court judges, but he allowed 
the replacement of lower court judges.
Duda had hitherto been a compliant 
member of PiS as well as being close 
to the PiS leader, Jaroslaw Kaczynski.
He may have been influenced by pleas 
from human rights activists; he may 
have been concerned for the stability of 
the country after huge public protests Jaroslaw Kaczynski 

against the proposed legal changes; or
he may have decided that the position of the presidency required 
him to do what he considered in the interests for the country rather 
than simply to endorse the will of the elected government.

Whatever his motivation, there are widespread suspicions that 
the government will find some way around the vetoes, possibly by 
adjusting some of the legislations conditions, thereby making it ac
ceptable to the president or possibly by over-ruling the president, 
though it would need more votes than it can at present command to 
do that. One way or another, the government remains determined 
to change the legal structure.

Poland has also refused to admit Middle Eastern and North Af
rican migrants and refugees. The European Union has asked every 
member to take an allocation to share the burden. Polands allocation

Andrzej Duda

T h e  Law  and Justice P a r ty  in Poland is pursu ing  policies, inc lud ing  legal ones, p u tt in g  i t  a t  odds  
w ith  m o s t o f  th e  re s t o f th e  E uropean  U n io n . Judicial, secu lar and lib e ra l values a re  a t  s ta ke . 
T h e  p re s e n t Polish g o v e rn m e n t is s tre n g th e n in g  E urosceptic ism , popu lism  and n a tio n a lis m  a t  
th e  expense o f th e  ideals on w h ich  th e  E uro p ean  U n io n  w as fo u n d ed . T h e se  challenges co m e a t  
a t im e  w h e n  th e  s o o n -to -b e  2 7 -m e m b e r un ion  is a lre a d y  u n d e r stress fro m  m ig ra tio n  and o th e r  
pressures. B u t w h a t th e  un ion  can o r  w ill do  a b o u t i t  rem ain s  to  be seen. P o lan d ’s d e p a r tu re  fro m  
d e m o c ra tic  n o rm s s tre n g th e n s  n o n -lib e ra l fo rm s  o f g o v e rn m e n t.
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was 7000. Hungary has also refused to take the allocation the EU 
Commission made to it.

In other moves alarming the European Union, the Polish gov
ernment has imposed restrictions on civil servants, started milling a 
primeval forest which the European Union believes is worth preserv
ing because it is Europe’s last and clamped down on the media. It has 
done so heavily in the case of state broadcasting, and is considering 
ways of controlling other media, some of which are foreign-owned. 
A Deutsche Welle report sees government influence in the way the 
state broadcaster, TVfl covers any Islamic attack in the world:

At first, a correspondent reports in a neutral fashion about the 
victims, the destruction, and the search for the perpetrators. But 
what always follows is a background report about the wave of 
refugees in Europe, the brave Hungarians who are defending 
their borders against the flood, and how German Chancellor 
Angela Merkel is to blame for having told refugees they were 
welcome. Lasdy, the finger points at the European Commission 
for threatening Warsaw with legal action if it persists in its refusal 
to take in refugees —  and the potential terrorists hiding amongst 
them.1

Before Poland and the other nine applicants joined the European 
Union in 2004 they had to convince the European Union about 
their democratic credentials. The European Union now sees Poland, 
as well as Hungary, departing from democratic practices by failing 
to separate judicial processes from politics and in other ways as well.

I l l ib e ra l s ta te
The prime minister o f Hungary, Viktor Orban, has also embraced 
policies considered by the European Commission to be a departure 
from democracy. Bloomberg reported him as articulating a view that 
was a direct challenge to Brussels: ‘I don’t think that our European 
Union membership precludes us from building an illiberal new state 
based on national foundations’.

That comment has sparked a discussion about whether one can 
have an ‘illiberal democracy’ or whether that is a contradiction in 
terms. Because both Hungary and Poland preserve various aspects 
of democratic states, one writer thought the correct term should be 
‘damaged democracy’.

Although PiS appears to be retaining its popularity, there were 
widespread public protests against the proposed changes to the legal 
system. There were also protests against the logging of the Bialowieza 
primeval forest. Some protesters chained themselves to trees and 
some mothers breastfed their babies sitting on felled logs. PiS re
mained unmoved by all protests and questioned the loyalty to Po
land of some of those who took part.

Kaczynski, once prime minister of Poland, now holds no official 
position except as a member of Parliament. Nevertheless, he is PiS’s 
most powerful politician and an influential advocate of PiS policies. 
Before PiS won the 2015 election Kaczynski said that he wanted 
to create ‘Budapest in Warsaw’, meaning that he wanted Poland to 
emulate the authoritarian role of Orban. Since winning the election 
PiS has moved steadily in the same direction as Hungary.

PiS wants Poland’s judges to weigh Christian values in their 
deliberations. According to the 2014 statistical yearbook, 85.8 per 
cent of Poles are Roman Catholic. The Roman Catholic Church 
has played a huge role in Poland’s history, contributing to a sense 
o f Polish identity. PiS also considers that some of the judges remain 
influenced by communist values. While it has voiced these concerns, 
suspicions abound that the real reason it wants to change the legal 
structure is to consolidate its hold on power and ensure that the next

parliamentary election, probably in 2019, goes PiS s way.

P o lish  re s p o n s e
In a preliminary statement to the European Union’s charges the Pol
ish Foreign Ministry has said that ‘social policy and judicial organisa
tion belong to the powers of the member states’. This indicates that 
Poland will probably argue that everything it is doing is legal and 
that it is not simply ignoring or defying EU laws.

The European Union has every intention of restraining the PiS. 
It left Hungary’s straying from democratic principles too long to be 
effective and is determined not to make the same mistake with Po
land. Yet it has only limited options if it wants to discipline Poland. 
It has threatened to impose Article 7 of the EU Treaty, which would 
limit Poland’s voting rights. However, it would require unanimity 
from the other member states to take this action and Hungary has 
already said that it will not support such a move.

The European Union could also limit the funds it makes avail
able to Poland, which is the biggest recipient o f EU funding. The 
European Union’s generous funding is one reason why Poland very 
much wants to remain a member. That threat has been labelled as 
blackmail by the PiS and the label has been echoed in parts of the 
Polish public.

Britain would be wary of offending Poland and Hungary be
cause it needs all the friends it can get while it negotiates the condi
tions for Brexit.

Geographic and strategic problems make the European Union 
hesitate to alienate Poland, which has borders with Ukraine and the 
Russian enclave of Kalingrad. Poland has insisted on being highly 
influential in EU policies toward Ukraine. Poland is central to Eu
rope’s and the North Adantic Treaty Organisations dealings with 
Russia. The United States recendy sent 4000 troops to Poland to 
shore up its defences.

Before the G20 meeting President Trump visited Poland. He 
praised it for being one of the few countries that contributes 2 per 
cent of its GDP towards defence. He praised PiS leaders. He men
tioned democracy once, but certainly showed no inclination to criti
cise Poland for some of its recent moves.

The British sent the Duke and Duchess of Cambridge and their 
family to Poland —  a safe-enough move because there was no chance 
that they would get involved in any discussions about Poland’s poli
tics. Probably that visit was intended to help United Kingdom-Pol
ish relations as Britain negotiates leaving the European Union.

S e rio u s  c h a lle n g e
The European Union would be repudiating the values it has em
braced if it did not attempt to hold Poland to account. It sees itself

Donald Trump is greeted by Andrzej Duda andAgata Kornhauser-Duda
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Andrzej Duda and Agata Kornhauser-Duda with the Duke and Duchess o f  
Cambridge

as a collection of states bound together by liberalism, secularism and 
the rule c t law. Poland is challenging it on all those accounts. More
over, the present Polish government is strengthening Euroscepticism, 
populism and nationalism at the expense of the ideals on which the 
Europear, Union was founded. But what the European Union can 
or will dc about it remains to be seen.

The conflict o f intentions and ideas raises the question of what 
happened to the Poland that embraced the European Union with 
such fervour thirteen years ago. The populism of the PiS has un
doubtedly played a part. Perhaps, in the enthusiasm of embracing 
the European Union and renouncing the ways of communism, oth
er strands o f identity became muted. Almost certainly the migration 
crisis Europe faced has played a major role, as Poland rejected taking 
the migrants and refugees. It is harder to pin down the influence of 
the Roman Catholic Church but impossible to dismiss it. A further 
explanation is that there were tensions in the very founding of the 
Europear. Unions precursors between the ideal o f being a looser col
lection of states or being part o f an organisation that was more like a 
federation. Poland is bringing this difference to the fore again.

For the rest o f the world Polands departure from democratic

jaroslaw Kaczynski (right) with his brother Lech, whose tenure as president o f  Poland 
was cut short when he died in an airliner crash at Smolensk in 2010

norms strengthens non-liberal forms of government. It is probably 
going too far as Paul Mason wrote in the Guardian-. ‘Let’s be brutal: 
democracy is dying. And the most startling thing is how few ordi
nary people are worried about it.” Nevertheless, that point is not 
something to ignore.

NOTES
1. www.dw.com/en/polands-government-stokes-fears-about- 

refugees/a-39258507.
2. www.theguardian.com/commentisfree/2017/jul/31/democ 

racy-dying-people-worried-putin-erdogan-trump-world.

Mailout problems
Unfortunately there were problems with the mailout o f the 
May/June issue (vol 42, no 3). About 160 subscribers were 
inadvertently left off the mailing list. We sent out their 
copies with the most recent issue. If you have not received 
a copy of the May/June issue, and believe you should have, 
please contact the NZILA (nziia@vuw.ac.nz).
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